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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
Court-Martial Reports and opinions of the Judge Advocate 
General that have been designated for publication in future 
Court-Martial Reports. These digests do not necessarily 
include every point of law covered by the original report 
or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





PROOF REQUIRED TO SUSTAIN ABSENCE 
CONVICTION 


® In United States v. Harjo, decided October 3, 
1952, the United States Court of Military Ap- 
peals was presented with the,.question of, 
whether the evidence offered at trial was suffi: 
cient to support a finding of guilty of the offense 
of absence without authority from a place of 
duty under the Articles for the Government of 
the Navy. The absence was alleged to have com- 
menced on January 6, 1951, and to have termi- 
nated on August 27, 1951. 

The evidence offered by the Government con- 
sisted of three official documents: a copy of the 
transfer order directing the accused to report 
to his new duty station not later than January 
5, 1951; a copy of the personnel diary of his 
new duty station for the dates January 5 to 
7, 1951, inclusive, which showed that the ac- 
cused had not reported to that activity on Janu- 
ary 5, 6 or 7, 1951; and an administrative entry 
showing that he was apprehended by civil au- 
thorities in Oklahoma on August 26, 1951, wear- 
ing civilian clothes. 

The Court held that in order to support the 
conviction the evidence must establish two ele- 
ments: the unauthorized absence, and the date 
of its inception. It was clear that the absence 
had been proved. But the Court unanimously 
held that the evidence failed to establish the date 
on which the absence commenced. 

In discussing these questions the Court 
stated: 


(Continued on page 22) 
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SENTENCES OF COURTS-MARTIAL 


By CDR EUGENE N. CURTIS, USN 


No part of a court-martial proceeding re- 
quires the exercise of a wiser discretion or the 
discharge of a graver responsibility than the 
adjudging of a proper sentence. In addi- 
tion, the punishment imposed must fall within 
the legal limitations prescribed by Congress 
and the President for the type of court-martial 
and offense involved. These limits are not 
complicated but they must be carefully ad- 
hered to. Sometimes they are not. The in- 
formation summarized below should be of 


value to every prospective court-martial 
member. 





RTICLES 18, 19, and 20 of the Uniform 
Code of Military Justice, in setting forth 

the jurisdiction of general, special, and sum- 
mary courts-martial, each provide that with 
certain limitations each type of court may “‘ad- 
judge any punishment not forbidden by this 
code.” Thus the Code approaches the nature 
or type of sentences which may be adjudged by 
a court in a negative manner and would, at 
first glance, appear to leave undefined the kind 
of sentences which may be adjudged. Article 
55 of the Code provides: “Punishment by flog- 
ging, or by branding, marking or tattooing on 
the body, or any: other cruel or unusual punish- 


ment, shall not be adjudged by any court-mar- 
tial or inflicted upon any person subject to this 
code. The use of irons, single or double, except 
for the purpose of safe custody, is prohibited.” 
For the reason that the law and customs of each 
service differ, the permissible punishments 
were not set forth in the Code but were left 
to be made uniform by regulations prescribed 
by the President under Article 56. <A study of 
the regulations reveals certain recognized types 
of punishment which were, in the main, known 
to the Navy prior to the Code. It is important 
that each member of the naval service become 
familiar with the recognized types of punish- 
ment and the proper form by which each type 
of punishment is adjudged. To this end, every 
effort should be made to follow the terminology 
used by the Code and the Manual for Courts- 
Martial, and to avoid terminology applicable 
under Articles for the Government of the Navy 
and Naval Courts and Boards. Appendix 13 
of the Manual should be adhered to strictly in 
the awarding of sentences. 

The following tables present, in an abbrevi- 
ated form, the types of punishment available for 
officers and enlisted persons. Numbers after 
each item refer to footnotes following the table 
pertinent to each type of punishment in each 
type of court-martial. 


AVAILABLE COURT-MARTIAL PUNISHMENTS OF NAVY AND MARINE ENLISTED 
PERSONS ' 





PUNISHMENT 





i ee 
Life imprisonment 
Dishonorable discharge 

Bad conduct dischares.........._....._.. 
Confinement at hard labor______________- 
Hard labor without confinement. _______- 
Reduction to an inferior grade_______ 
Restriction to limits 

Forfeiture of pay 

Detention of pay__-___- 


Yes 16 21 
Yes 16 22 
Solitary confinement on diminished rations | Yes *4 % 
or bread and water. 
Solitary confinement 
Reprimand__________- 


SR lchigaiint oni izes bstpininnae 


Yes 28 





Yes 15 1617 18 | 








| Yes,24 28 
| Yes.27 





See footnotes top of next page. 
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2 Subject to maximum limits set by the President (127, MCM, 1951). 
2 May be adjudged only if Code and Table of Maximum Punishments make the offense punishable by death. Death may be mandatory. Dishonor- 
able aves is included by vy oy Death cannot be ry if convening authority directs case not be treated as > eee, or if prosecution has 
read into evidence, pursuant to Art. 50, UCMJ, the proceedings of a court of hag in presenting the case (126a, MCM, 1951). 
be nn be » adjudged only if Code and Table of Maximum Punishments make the offense punishable by life imprisonment. Life imprisonment may be 
discharge and total forfeiture of pay and allowances must be adjudged in conjunction (126a, MCM, 1951). 

‘ Nevy Department policy provides that this punishment should be accompanied by the express adjudging of reduction to ‘the lowest enlisted pay 
grade if enlisted person is other than lowest pay grade (Sec. 0122 NS MCM). 

5 Navy Department Lar yd provides that if confinement awarded exceeds three months, the enlisted person, if not of the lowest pay grade, should 
also exp be tion to the lowest pay grade (Sec. 0122 NS MCM). 

® Only under unusval aecumeaanaes should confinement be adjudged a tte forfeiture or fine (126j, MCM, 1951). 

7 Limited to six months unless BCD or DD also adjudged (127b, MCM, 1951 

5 Limited to six months (156, MCM, 1951). 

® Limited to one month (16b, MCM, 1951). 

10 Not permitted in case of noncommissioned officer or petty officer above fourth enlisted pay grade (16b, MCM, 1951). 

1| Not to exceed three months (126k, MCM, 1951). 

12 Not to exceed 45 days (16b, MCM, 1951). 

13 Persons above fou enlisted pay grade can be reduced only to the next inferior oo by SCM (16b, MCM, 1951). 

14 Not to exceed two months and will not operate to exempt person from military duties (126g, MCM, 1951). Limits of restriction must be specified. 
The time specified relates to a consecutive period of time and not to any particular number of liberties. 

1 Not to exceed two-thirds pay per month for six months unless DD or BCD is also adjudged (1276, MCM, 1951). 

16 Must be stated in dollars and cents and not as a percentage (126h (1), MCM, 1951). 

17 Based on base pay plus sea or foreign duty pay, unless confinement at hard labor also adjudged, in which event, it is based on base pay only 
(126h (2), MCM, 1951). 

18 Uniess DD or BCD also awarded, required monthly contribution for family allowance or basic quarters allowance, if any, must be deducted from 
basic pay prior to computing two-thirds forfeiture or detention (126h (2), MCM, 1951). 

19 Not to exceed two-thirds pay per month for six months (15b, MCM, 1951). 

20 Not to exceed two-thirds pay per month for one month (16b, MCM, 1951). May be apportioned over more than one month, but Navy policy requires 
apportionment not to exceed three months (ALNAV 68-51; 51-528 NDB of 31 July 1951). 
21 Not to exceed two-thirds pay per month for three months (127b, MCM, 1951). 
22 May be awarded in lieu of forfeiture only if a DD or BCD is also ‘awarded. To 6 4 Bn where accused has been unjustly enriched (127c, Sec. B, 











MCM, 1951). Confinement at hard labor, to the extent of jurisdiction of the court, may b as an ive to the fine to enforce collection 
(126h (3), MCM, 1951). 

23 Except for contempt Le ay Sec. 8 MCM, 1951). 

*4 Should be imposed only i or recalci ffenders (125, MCM, 1951 





25 Not to exceed 30 amy an full ration must be allowed at least. every three days (125, MCM, 1951). 
26 Not to exceed 15 days and full ration must be allowed at least every three days. 

27 Sentence shall not specify terms or wording (126f, MCM 1951). 

28 Not to exceed 30 days (125, MCM, 1951). 


AVAILABLE COURT-MARTIAL PUNISHMENTS OF NAVY AND MARINE OFFICERS '? 






































PUNISHMENT GCM SPCM PUNISHMENT GCM SPCM 
| 
Death____. ~--| wen? *. | No. rime. ...- : >). —— Yes,!0 
Life imprisonment ___- : ‘yee *.......| No. ee _.| 208 @_. Uae 
0 eae ae aw... No. pS SR oh eater Fen *. 4 ee 
Confinement at hard labor____| Yes *____- No. || Loss of numbers, lineal posi- 
Forfeiture of pay__-___--- Ss. Yes.’ 8 tion, or seniority. _____-_-_- eee. Yes.” 
Restriction to limits.____..._| Yes %______- Yes.® 
1 Table of Maxi Punish ts is not binding as to officers, warrant officers, aviation cadets, nem midshipmen, and civilians subject to the Code 
except as provided in 126d and Sec. B, 127¢, MCM, 1951, but may be used as a guide (127a, MCM, 1951). 


2 For applicability to warrant officers, 5 see 126d, MCM, 1951. The punitive separation from the ‘ae of a warrant officer is accomplished by a 

dishonorable discharge rather than dismissal. 

3 May be adjudged only if Code makes offense eee by death. Death may be mandatory. Death cannot be adjudged if convening authority 
directs case not be treated as capital (126a, MCM, 1951) 

* Cannot be adjudged if prosecution has read hese evidence, pursuant to Art. 50, UCMJ, the proceeding of a court of inquiry in presenting the case 
126a, MCM, 1951 

5 Not permitted unless pled with dismissal (126d, MCM, a 

® Forfeiture of all pay and allowances not permitted unless ith dismissal (126h (2), MCM, 1951). 

7 Not over two-thirds pay per month for six months (15b, MCM, 1951) 

® Must be stated in dollars and cents and nof as a percentage (126h (1), MCM, 1951). 

* Not in excess of two months, and will not operate to exempt person from military duty (126g, MCM, 1951). Limits of restriction must be specified. 
The = specified relates to a consecutive period of itme and not to any particular number of liberties. 

10 Should be used where accused was unjustly enriched Mg Sec. B, MCM, 1951). 

** Court will not specify terms or wording (126f, MCM, 

22 Loss of numbers will be numbers in the appropriate linea Mat (126i, MCM, 1951). 








The types of punishment having been set inquiry used by the prosecution does not enter 


forth above in table form, additional informa- into proof of all the specifications, the limitation 
tion on certain types of punishment will be dis- against adjudging a death penalty applies only 
cussed below. A portion of the following infor- to those specifications into which it enters (126a, 


mation is designed to prevent common errors MCM, 1951). For form of the sentence to 
noted in connection with the adjudging of death, see form 24, App. 13, MCM, 1951. 
sentences of courts martial and action of the 


convening authority thereon. 
A sentence to confinement does not of itself 
Death automatically result in any fine or forfeiture. 
The court will not prescribe the method of The place of confinement is not designated by 
execution. Where testimony from a court of the court but by the authority ordering the sen- 


Confinement at hard labor 
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tence into execution (1267 and 98, MCM, 1951). 
A sentence to “confinement” should always in- 
clude the words “at hard labor” (1267, MCM, 
1951). Confinement at hard labor connotes im- 
prisonment; accordingly, a convening authority 
should not “extend the limits of confinement” to 
aship or station. Extension of the limits of con- 
finement in this manner amounts only to a miti- 
gation of the sentence to restriction (NCM 24, 
Goldie, 1 CMR 495). Ifthe convening authority 
wishes to mitigate a sentence of confinement at 
hard labor to restriction or hard labor without 
confinement, this should be accomplished by ap- 
proving “only so much of” the sentence to con- 
finement at hard labor as provides for “restric- 
tion to the limits of” a specified place, or the 
“performance of hard labor” for a specified 
time. See appendix 13, MCM, 1951, for forms 
of sentences to be used in adjudging confinement 
at hard labor. 


Hard labor without confinement 


Hard labor without confinement was known 
to the Navy under Naval Courts and Boards as 
“extra police duties,” but should not be referred 
to under the latter terminology under the Code. 
A description of what constitutes this punish- 
ment is outlined under paragraph 126k, MCM, 
1951. While the Manual states that “Normally, 
the immediate commanding officer of the ac- 
cused will designate the amount and character 
of the labor to be performed,” it is not necessary 
that this designation be made a part of the ac- 
tion of the convening authority on the record. 
It is to be noted that upon completion of the daily 
assignment of labor required by the accused’s 
commanding officer, the accused should be per- 
mitted to take leave or liberty to which he prop- 
erly is entitled. 


Forfeiture of pay 


Sentences to forfeiture have been the cause 
of more errors than any other type of punish- 
ment. The utmost care should be taken first to 
determine that the pay of the accused as shown 
on page one of the charge sheet is correct, to- 
gether with the amount of the accused’s con- 
tribution to family allowance or basic quarters 
allowance, if any. There is provision on the 
charge sheet for the accused’s basic pay and 
his sea or foreign duty pay, if any, and the 
total of both. Other amounts, such as hazard- 


JANUARY 1953 








ous pay should not be shown. The correct 
amounts, under current pay standards, for 
“Contribution to family or quarters allowance” 
must be $40 for pay grades E 1-2-3, $60 for 
pay grades E 4—5, and $80 for pay grades E 6-7. 
These figures refer to that amount which an 
enlisted person is required to allot in order to 
obtain the family or quarters allowance and has 
no reference to an amount which an enlisted 
person might by other arrangement be allotting 
toa dependent. Let us assume that an accused 
before a summary court-martial is a seaman 
with over two years service and his basic pay is 
therefore $107.02. He is serving on board ship 
and receiving $9 sea pay, or a total of $116.02. 
He is married and contributes $40 per month 
for family allowance. The court, if it does not 
confine the accused or reduce him in grade 
would arrive at the maximum forfeiture under 
the provisions of 126h (2), MCM, 1951, in the 
following manner: $116.02 less $40 leaves 
$76.02 basic pay subject to forfeiture. The 
court’s jurisdiction as to forfeiture is two-thirds 
of one month’s pay. Two-thirds of $76.02, or 
$50.68 would therefore be the maximum forfei- 
ture permissible. The court might express this 
by a sentence of “to forfeit $50.68,” “to forfeit 
$50.68 per month for one month,” or “to forfeit 
$25.34 per month for two months.” Now let us 
suppose that the court wishes to sentence this 
accused to a period of confinement at hard labor 
as well as to a forfeiture. In this event, the sea 
or foreign duty pay of the accused must be ez- 
cluded in computing the basic pay subject to 
forfeiture (126h (2), MCM, 1951). Accord- 
ingly, $107.02 less $40, or $67.02 would be the 
pay of the accused subject to forfeiture, two- 
thirds of which is $44.68. Should the court 
wish to sentence the accused to reduction to the 
grade of seaman apprentice, as well as confine- 
ment and forfeiture, the court must then com- 
mence with a basic pay of the accused for the 
reduced rate (see 126h, MCM, 1951), or $93.60. 
Forty dollars would then be subtracted for the 
accused’s contribution to family allowance, 
leaving $53.60 subject to forfeiture. Two- 
thirds of this amount would be $35.74. A mem- 
ber of any court martial should make a thorough 
study of 126h (2), MCM, 1951, in order to avoid 
the pitfalls of illegal sentences to excessive for- 
feiture. A court should, in adjudging a for- 


5 


feiture, further note that a forfeiture should 
not extend beyond an accused’s enlistment, ex- 
tension of enlistment, or other engagement or 
obligation of service in which the accused is 
serving at the time a sentence is adjudged. 
Should a convening authority suspend that por- 
tion of the sentence relating to reduction in 
grade, the forfeiture must still be based upon 
the basic pay of the accused in the reduced 
grade. Avoid using terminology used under 
Naval Courts and Boards, such as “to 
Bl bie cenesdaithabie of his pay for a period of _-_-_- 
months, total loss of pay amounting to ___---. a 


Detention of pay 


This is a sentence which has not been known 
to the Navy in recent times. It is subject to the 
same rules as forfeiture of pay discussed above. 
As detention of pay is a less severe form of pun- 
ishment than forfeiture, a convening authority 
might approve “only so much” of a sentence of 
forfeiture as provides for detention of the same 
or lesser amount for the same or lesser period 
of time, within the limits set forth in 127), 
MCM, 1951. Detained pay is ultimately re- 
turned to the accused when he is separated from 
the service and therefore amounts to an “en- 
forced saving.” 


Fine 


A court should be alert to distinguish between 
a sentence to (1) forfeiture, (2) detention, and 
(3) fine. A fine is also a sentence which has not 
been known to the Navy in recent times. A fine 
has no relation to the pay of the accused and can 
best be compared to the fine known in a civilian 
court where a person is fined a certain amount. 
It is an amount to be paid “out of pocket” with- 
out reference to the pay accounts of the accused. 
In order to enforce collection, the sentence may 
include an alternative of confinement (see form 
22, App. 13, MCM, 1951), but the term of con- 
finement set as an alternative must not exceed 
the jurisdiction of the court-martial as to con- 
finement; e. g., a special court-martial might not 
award an alternative confinement exceeding six 
months. 


Solitary confinement on bread and water or 
diminished rations 


A sentence of this type is subject to contro- 
versy at the present time and questions concern- 


6 








ing its use have been certified by the Judge Ad- 
vocate General to the United States Court of 
Military Appeals. Decisions rendered thereon 
will be published to the naval service as soon 
as they are handed down. However, it may be 
stated that at the present time, such a sentence 
has been considered to be within the power of 
a general court-martial and special court-mar- 
tial to adjudge to the extent of 30 days (sum- 
mary court-martial to the extent of 15 days), 
with the proviso that a full ration must be pro- 
vided at least every three days. It is the present 
ruling of a board of review that a sentence to 
solitary confinement on bread and water or soli- 
tary confinement on diminished rations may 
not be adjudged in the same sentence with a bad 
conduct discharge. This question is now pend- 
ing before the United States Court of Military 
Appeals. Before a sentence of solitary con- 
finement on bread and water or diminished 
rations is ordered executed by the convening 
authority, the accused must be examined by a 
medical officer and a certificate obtained there- 
from stating the medical officer’s opinion as to 
whether serving the sentence would produce 
serious injury to the health of the accused. This 
certificate must be in the form prescribed and 
be attached to the record of proceedings (125, 
MCM, 1951). 


Reprimand and admonition 


In those cases in which neither the execu- 
tion of the sentence or the reprimand or ad- 
monition requires the approval of the President 
under Article 71 (a) or the Secretary of a De- 
partment under Article 71 (b), any reprimand 
or admonition provided for by the sentence of 
a general or special court-martial as ordered 
executed by the convening authority, must be 
included in the action of the convening author- 
ity. SecNav Itr. Pers B12g-—df, P13-4, of 20 
September 1951 (NDB 51-660), prescribes the 
methods for the issuance of letters of censure, 
and a letter issued in conformance with these 
instructions should be quoted verbatim in the 
convening authority’s action on the record. A 
revision of the above mentioned SecNav letter 
on this subject is expected in the near future. 
While a sentence to reprimand and admonition 
is not limited by law to officers, its effect upon 
enlisted personnel is considered negligible. 

(Continued on page 21) 
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DUTIES AND RESPONSIBILITIES 


OF THE LEGAL OFFICER 


By LT PENROSE L. ALBRIGHT, USNR 


The duties of a ship or station legal officer 
are not inherently difficult. But the line offi- 
cer who assumes this task for the first time 
may well find himself confronted with 
questions which appear unnecessarily com- 
plicated and sometimes perhaps a bit mys- 
terious. The following article does not 
undertake to reduce the duties of the legal 
officer to a simple formula for guaranteed 
success. But it does provide advice on many 
of the important problems and procedures 
with which every legal officer must be famil- 
iar. General in scope and nontechnical in 
terms, it has been prepared especially for the 
nonlawyer officers of the naval service. 





VERY UNRESTRICTED LINE OFFICER 

should expect that some time during his ca- 
reer he will be a ship or unit legal officer. The 
legal officer fills an important function in his 
organization, and a good legal officer, as experi- 
ence has shown, can contribute much to the 
orderly processes of naval justice and disci- 
pline. Experience also shows that a not-so- 
good legal officer can soon go far to create a 
state of utter confusion which will reflect upon, 
in addition to the command, his own fitness as 
a naval officer, and the naval service in general. 
Although many officers become apprehensive at 
the prospect of being detailed to legal duties, 
actually the administration of shipboard legal 
duties does not entail, generally speaking, any 
greater degree of complexity than the duty of 
the ship’s personnel officer, the ship’s secretary, 
or for that matter, an OOD at sea. It is essen- 
tially the same problem; that of knowing your 
tools and how to use them. 

As a general rule, your detail as the ship’s 
legal officer will be a collateral duty, but re- 
gardless of its nature the do-it-now rule of office 
procedure is particularly true in legal work. 
You should not allow work to pile up. Except 
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as an over-all average, it is almost impossible 
to anticipate the volume of legal work from day 
to day. From the observation of the author, 
several weeks or even months may elapse when 
a short time spent on the ship’s legal matters 
each day will more than suffice. This is not 
infrequently merely the calm before the storm, 
and often without forewarning the legal work- 
load will sharply increase. If you are ever so 
unfortunate as to be caught in one of these 
tidal waves with a backlog of work on hand, 
you will soon understand the full ramifications 
of the term “24-hour duty.” 


Suggested reference material and office material 
Fortunately in legal duties, there are few 
occasions which demand a snap decision. Each 
unusual situation which arises (and there will 
be many) will require deliberate and careful 
consideration. For ready reference, you should 
have in your custody the following publications: 
Manual for Courts-Martial, United States, 
1951; 
Naval Supplement to the Manual for Courts- 
Martial, United States, 1951; 

Court-Martial Reports; * 

Court-Martial Orders; 

Digest of Opinions, The Judge Advocates 

General of the Armed Forces; 

JAG JOURNALS; and, of course, a good stand- 

ard dictionary. 

These comprise your main tools. Of the fore- 
going, it is considered essential that you be 
familiar with the Manual for Courts-Martial, 
with particular reference to Chapters VII, VIII, 
XVI, XVII, and XXVI; Appendices 4, 5, 14, and 
15; and the Naval Supplement to the Manual 
for Courts-Martial, Chapters I to V inclusive. 
Other publications, necessary from time to time, 





1C M R's are distributed only to the larger shipboard commands, 
i. e., battleships, cruisers, and carriers. They are also available to all 
commands having law specialists and to officers having general court- 
martial jurisdiction. Stations receive them from districts if a law specialist 
is not attached to the d 








that should be available for reference, are the 
following: 

United States Navy Regulations, 1948; 

The various manuals issued by chiefs of bu- 

reaus: 

Marine Corps Manual; 

Navy Department Bulletins; 

Navy Department Instructions and Notices; 

Pertinent Area Instructions, Directives, No- 

tices, etc. ; 

The Ship’s Orders, Regulations, etc.; 

The Navy Correspondence Manual; 

The Navy Filing Manual; and Laws Relating 

to the Navy, Annotated. 

Although not altogether necessary, the fol- 
lowing will prove most helpful: 

A Legal Text on Evidence, 

A Legal Text on Criminal Law, 

Winthrop’s Military Law and Precedents, 2d 

Ed., 

Title 34, U. S. Code Annotated. 

The last group are not authorized naval pub- 
lications, but may sometimes be available in the 
ship’s or station’s library. 

In Navy Regulations, you will refer more to 
the General Regulations in Chapter 12 than the 
other provisions. In the BuPers Manual, Navy 
Department Bulletins, and the Navy Depart- 
ment Instructions and Notices, you will prob- 
ably on more than one occasion have cause to 
refer to those provisions which deal with un- 
authorized absences,? complaints against naval 
personnel,’ disciplines and undesirable dis- 
charges.® 

In addition to the foregoing reference ma- 
terial, which should be kept up to date, it is 
highly important that you maintain an orderly 
and complete legal file. It has been said that 
there is no more effective place to conceal that 
particular record you are trying to find than 
in an ineffectual filing system. If your filing 
system is not strictly according to the book, 
you may be well-advised to take advantage of a 
“calm spell” to correct the files. The Navy Fil- 





2SecNav Itr of 15 April 1952, NDB 30 April 1952, 52-192; BuPers 
Manual C-7802-7817; MarCorps Manual 15050-15067. 

*BuPers Cir ltr 195-50, NDB July-December 1950, 50-993, p. 223; 
MarCorps Manual 15200-15213. 

*BuPers Cir itr 148-51, NDB 31 August 1951, 51-621; MarCorps 
Manual 15000-15004. 

5 SecNav Itr of 10 December 1949, NDB July-December 1949, 49-882, 
p. 55; BuPers Manual C-10312; MarCorps Manual 10277. See also 
“‘Navy Department Bulletin Provisions on Legal Matters,"’ JAG JOURNAL 
December 1951, p. 15. 
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ing Manual provides a convenient, flexible, and 
adequate plan for your files, providing that it is 
administered in the correct manner. A “jury 
rig,” or your own original system may provide 
smooth sailing for a time, but decades of experi- 
ence have shown that on the long haul, the 
standard procedure will be the most satisfac- 
tory. Of course, intelligent application must 
be made of its flexibility, especially on the 
larger ships. Assignment of arbitrary symbols 
will often be necessary. For example: 


A17 LAW AND LEGAL MATTERS 


A17-2 Special Courts-Martial. 
A17-2/1 SpCM Appointing Orders. 
A1T-2/2 SpCM Charge Sheets. 
A17-2/3 Trial Court Report to CA. 
A1T-2/4 Convening Authority Actions. 
A17-2/4-1 Initial Promulgating Orders (Con- 
vening Authority). 
A17-2/5 Reviewing Authority Actions. 
A17-2/5-1 Special Court-Martial Orders (Re- 
viewing Authority). 
A17-2/6 Action re Appeal (BCD). 
A17-2/7 SpCM Mailing Check-off Lists. 


A standard office equipment item that, prop- 
erly used, can be of invaluable aid is the ordi- 
nary calendar pad filler. On this you can make 
brief memorandums of those incidents, tele- 
phone conversations, etc., which warrant some 
record, but which would not otherwise appear 
in writing. Also, future dates and appoint- 
ments should be noted in the calendar. A hint 
on this matter: Article 33, UCMJ, Forwarding 
of Charges, requires an explanation from your 
commanding officer of any delay of more than 
eight days in forwarding the charges, the inves- 
tigation and allied papers. When a pretrial in- 
vestigation has been ordered, on your calendar 
pad place a reminder at the date corresponding 
to eight days after the accused has been ordered 
into arrest or confinement, and another two or 
three days in advance. If the investigating offi- 
cer has not forwarded his report by the advance 
date, you should then remind him of the ap- 
proaching deadline. It well may be that on the 
last day the commanding officer, you, or the in- 
vestigating officer will be so otherwise occupied 
that it will be practically impossible to then for- 
ward the report to the officer exercising general 





® See also: MarCorps Manual 23350-23356. 
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court-martial jurisdiction and therefore create 
the additional and sometimes embarrassing duty 
of submitting an explanation for the delay. 
When the calendar pad is used up at the end of 
the year, put some rubber bands around it and 
stow it away as an office record. It may, at 
some future date, be of invaluable assistance to 
you or your successors. 


Responsibilities of legal officer 


Assuming now that your reference tools and 
legal filing system are in order and up to date, 
the next topic is, specifically what are your re- 
sponsibilities? First to approach the problem 
from the negative: You are not a trial counsel, 
defense counsel, assistant defense counsel, law 
officer, summary court-martial officer, or an in- 
vestigating officer.’ If, because of peculiar cir- 
cumstances, you assume any of these functions, 
or that of accuser, it is appropriate that you 
should request your commanding officer to as- 
sign another legal officer to act on that partic- 
ular case in the interests of the administration 
of justice. 


a. Non-judicial punishment 

Whether or not you as legal officer will per- 
form a function incident to non-judicial pun- 
ishment (Captain’s Mast) depends upon your 
command procedure. Non-judicial punishment 
is covered by Chapter XXVI and Appendix 3 of 
the Manual for Courts-Martial.* A suggested 
administrative proceaure for Captain’s Mast is 
as follows: The mast yeoman ascertains the 
names of those men awaiting mast, fills out 
non-judicial forms insofar as practical, and ob- 
tains their service records from the personnel 
office. At the designated time, the mast yeo- 
man with the Unit Punishment Book and serv- 
ice records, and a master-at-arms with those 
men pending mast, will report at the specified 
place. The master-at-arms informs the men 
present of their rights as set forth in Article 
31, UCMJ, by reading that article aloud to them. 
It is customary that all present will be covered 
and upon arrival of the Captain and the master- 
at-arms orders execution of the hand salute. 
The master-at-arms will then announce the 


7 Art. 6, UCMJ; Art. 1 (14) UCMJ. See also United States v. Lee, 2 CMR 
118 (1952). 

8 See also BuPers Circular ltr 145-51, NDB 31 August 1951, 51-618; 
and MarCorps Manual 15152. 
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name, rate and division of the first offender, 
who will come forward, uncover, and stand 
at attention before the Captain. Witnesses and 
interested parties should also come forward 
at this time, and it is traditional for the alleged 
offender’s division officer or another officer hav- 
ing knowledge of the man’s professional ability 
and character to take a place at his right. The 
Captain informs the man of the nature of the 
charges against him, and will ask him if he 
understands the warning contained in Article 
31 which was read by the master-at-arms. 
Having determined that he does, the Captain 
will proceed to inquire into the facts concern- 
ing the offense alleged. He may, within his 
jurisdiction, dismiss, postpone, refer for in- 
quiry and report, or order punishment as appro- 
priate and proper. Unless the Captain desires 
to act as accuser he should not, at mast (with- 
out a formal charge sheet), refer the case for 
court-martial. Where it appears that the 
alleged offense is not actually a “minor of- 
fense” * and may warrant a court-martial, he 
will ordinarily transmit the available informa- 
tion about the case to an officer of his command 
for preliminary inquiry and report, and the 
preferring of such charges as appear to the in- 
vestigating officer to be proper." In each case, 
after the Captain has completed his inquiry but 
before he announces his decision as to disposi- 
tion of the case, it is customary for the master- 
at-arms to step forward with the man’s service 
record and point out those entries which pertain 
to quarterly marks and past conduct. The mast 
yeoman will make appropriate notation of the 
disposition of the cases and after each is com- 
pleted, request the offender to initial the non- 
judicial punishment forms to show that his 
rights were understood. After the mast, the 
mast yeoman will fill out the non-judicial punish- 
ment forms from his notes. It is the legal 
officer’s duty to check the completed forms for 
accuracy, and insure that the sentences are 
legal.'2. They are then referred to the Captain 
for his initials, and then to the personnel officer 


® Art. 1 (11) UCMJ; Art. 30 (b) UCMJ; see ‘‘The Commanding Officer as 
the Accuser,"’ JAG JOURNAL, September 1952, p. 8; ‘‘Summary and Special 
Courts-Martial,'* JAG JOURNAL, February 1952, p. 3. 

1” 128b, MCM, 1951. 

11 29b, MCM, 1951; 33a, MCM, 1951. 

12 See App. 3a MCM, 1951; Art. 15, UCMJ; 131, MCM, 1951. 
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for appropriate entry into the service records,” 
and in absence cases, the adjustment of pay 
entries. This accomplished, the forms are 
filed in the Unit Punishment Book. 

The foregoing mast procedure is by no means 
inflexible. Where practical, it is probably 
better that the Captain personally explain Ar- 
ticle 31 to an accused at the beginning of mast, 
and the man initial the non-judicial punishment 
form at that time. It is traditional for the Cap- 
tain, in those cases where the inquiry may lead 
into personal and private affairs of the alleged 
offender, upon request, to inquire into the mat- 
ter within the privacy of his cabin. Where 
more than one witness appears in a case at mast 
it is often advantageous that the Captain hear 
each of their stories separately and outside the 
hearing of the others. 


b. Courts-martial 


Methods to process the more serious offenses 
will vary according to the size of the ship, its 
disciplinary situation, and other circumstances 
peculiar to the command. A_ time-saving 
method often employed where it is impractical 
for the Captain to hold mast each day, is for 
the commanding officer to detail a responsible 
officer, usually the executive officer, to check 
daily the report slips and refer those which 
appear to encompass more than “minor of- 
fenses,” ** or minor offenses when further re- 
port would be manifestly desirable, to an officer 
for preliminary inquiry, report, and where 
proper, preferment of charges. The officer 
making such a preliminary inquiry will be 
guided by the applicable provisions of Chapter 
VII, of the Manual for Courts-Martial. His 
report and allied papers will be forwarded 
through you as legal officer, and via the execu- 
tive officer to the commanding officer.” If 
charges are prepared to accompany the report, 
generally it will be your responsibility to advise 
the accuser as to the legality and propriety of 
his proposed charges under the Uniform Code 
of Military Justice.” The charge sheet will 
often be typed in your office, ordinarily in quad- 


18 BuPers Manual, B-2318, 2323, C-7819; MarCorps Manual 11217. 
14 BuPers Manual B-2316-2318; MarCorps Manual 11220, 78960. 
3 128b, MCM, 1951. 

16 Normally the legal officer serves directly under the executive officer 
and all correspondence and papers will usually be forwarded from the 
legal officer to the commanding officer, via the executive officer. 

1T Ch. VI, MCM, 1951; App. 6, MCM, 1951. 
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ruplicate and forwarded in triplicate, all copies 
signed, retaining the remaining copy in your 
office files as a precaution against loss of the 
others in routing.“* You may, as legal officer 
for the command, administer the oath to the 
accuser. Your office will generally fill in page 
1 of the charge sheet, and page 3 insofar as 
practical. The charge sheet was designed to 
be equally applicable to all branches of the serv- 
ice with their different command structures. 
For this reason the charge sheet may appear to 
be rather clumsy and redundant in the rela- 
tively simple command structure found aboard 
a naval vessel. Online 3, page 1 under “Organ- 
ization and Armed Force,” it is considered 
proper to give the name of the command and 
the armed force while elsewhere “organization” 
may be assumed to encompass both the name of 
the command and the armed force. The next 
step is to inform the accused of the charges 
against him. The commanding officer may do 
this himself or he may delegate this action.” 
Generally for convenience, this action will be 
delegated either to you or the man’s division 
officer. 

The occasion presents an opportune time for 
the man to check the spelling of his name and 
those portions on page 1 of the charge sheet 
within his knowledge. If he gives the names of 
any witnesses not listed on page 1 who may 
appear in his behalf, they may be added. The 
accused having been informed of the nature of 
the charges against him will acknowledge this 
by his signature on page 3. Almost invariably 
on a commissioned vessel, the commanding offi- 
cer will be both the officer exercising summary 
court-martial jurisdiction and the convening 
authority for special courts-martial. The pre- 
liminary inquiry report and allied papers will 
next be forwarded to the commanding officer 
along with such comment, if any, as the legal 
officer may add in regard to the legality of the 
charges and specifications.” 

The commanding officer will sign and date re- 
ceipt on the charge sheet,”' and at his discretion 
take one of the following actions: dismiss; ~ 


18 29d, MCM, 1951. 
19 32f (1) and 33c, MCM, 1951. 

» In this regard see 30c, MCM, 1951. 

7133b, MCM, 1951. 

22 33f, MCM, 1951. 
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render non-judicial punishment;* refer for 
trial‘by summary court-martial or special court- 
martial; ** order a pretrial investigation pursu- 
ant to Article 32, UCMJ;*° order further pre- 
liminary inquiry ; or refer the case to a superior 
convening authority. Ifa charge sheet does not 
accompany the preliminary inquiry report, the 
commanding officer may not refer the case to 
a court-martial or pretrial investigation. He 
may, however, take any of the other actions or, 
if he believes a court-martial appropriate, prefer 
charges himself (in which case he would be- 
come the accuser), and refer the case to a su- 
perior convening authority.** This latter action 
should be taken if the preliminary inquiry re- 
port is adequate except that the commanding 
officer disagrees with the recommended disposi- 
tion and believes that charges should be pre- 
ferred. It is considered a breach of propriety 
to return a case for further report where the 
primary motive is to secure sworn chages rather 
than further information.*’ A case is referred 
for trial by the first endorsement on page 3 of 
the charge sheet.” A time loss can easily occur 
at this point in the procedure if the commanding 
officer desires that the first endorsement be type- 
written, except for his signature. To avoid this, 
where any undue delay may embarrass subse- 
quent proceedings, you may advise your com- 
manding officer that it is not improper for him 
to complete the first endorsement on page 3 by 
hand in ink and that your office will type a dupli- 
cate endorsement on the copies. For this pur- 
pose the commanding officer should have at hand 
a list of his appointing orders, with the dates 
and serial numbers. The manner in which to 
refer a case for trial by court-martial is dis- 
cussed in 337, MCM, 1951. The customary in- 
struction in the first endorsement will be “re- 
porter authorized” or “reporter not authorized.” 
If the commanding officer desires to dismiss a 
portion of the charges the cleanest method is 
by means of an order of withdrawal.” It is 
proper and more expedient, however, for him 
merely to cross out those he does not desire to 


23 33g, MCM, 1951. 

4 33h, MCM, 1951. 

25 33e, MCM, 1951. 

26 5a, 5b, 331, MCM, 1951. 

27 See ‘‘The Commanding Officer as the Accuser’’, JAG JOURNAL, 
September 1952, p. 8. 

28 33] (1), MCM, 1951. 

2° See 56, MCM, 1951. 
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be tried and initial the original charge sheet.” 
Upon receipt in your legal office of the charges, 
you should check to see that all copies are com- 
plete and file one signed copy, the preliminary 
inquiry report, and the other allied papers. The 
original charge sheet and two copies are deliv- 
ered to the trial counsel or summary court- 
martial officer, as appropriate. Any real or doc- 
umentary evidence may also be placed in their 
custody, although as a general practice it is bet- 
ter that you retain it until the trial. All reports 
and evidence will, of course, be available to both 
the trial.counsel and defense counsel. Once the 
charge sheet has been delivered to the trial 
counsel or summary court-martial officer your 
direct connection with the case lapses, except 
that any reports and requests that the trial coun- 
sel or summary court-martial officer may for- 
ward to the convening authority should be 
routed through your office. It is usually a good 
precaution to direct the trial counsel’s attention 
to those reports required by paragraph 44e, 
MCM, 1951, and note the future date on your 
calendar pad. On the average, a case resulting 
in a special court-martial should not take over 
15 days from the date of apprehension, nor a 
summary court-martial case over four days, 
until the record of proceedings is mailed to the 
officer having general court-martial jurisdiction. 
Straight unauthorized absence cases will gen- 
erally take a shorter time, while the others may 
average somewhat longer. Due to special cir- 
cumstances, some of the cases will take a much 
longer period, but delays should be discouraged, 
especially where they may be prejudicial to the 
interests of the accused. You should consider 
it your particular responsibility to discourage 
unwarranted procrastination at any stage in 
the proceedings, and to advise the commanding 
officer of the matter whenever it may occur. 
Prior to and during the proceedings, you may 
advise both the trial counsel and defense coun- 
sel on points of law and such other matters as 
may be ethical. You should, however, make it 
entirely clear to both the trial counsel and the 
defense counsel that they should not feel free 
to divulge to you any privileged information, or 
expect you to regard the consultations as legally 
confidential. 





90 32d, 33f, MCM, 1951. 





Special problems may arise when the accused 
has obtained civilian counsel. Such action 
should not be discouraged and special efforts 
should be made to the end that the civilian coun- 
sel will not be hampered by his nonmilitary 
status. You should see that he will not have 
difficulty in proceeding to your ship, providing 
escort if necessary. The OOD should be ad- 
vised to expect his arrival. A place should be 
provided where accused and counsel can confer 
in private; and the extension of those other 
courtesies which tend to create a friendly at- 
mosphere should be insured. 

Upon completion of the trial, the preparation 
of the record is the direct responsibility of the 
president and trial counsel, and indirectly of the 
reporter." After the record has been prepared 
and signed, you again enter the stage as a lead- 
ing player. When turned over to you as legal 
officer for forwarding to the convening author- 
ity, the record of proceedings should be com- 
plete insofar as possible. For a special court- 
martial not involving a bad conduct discharge, 
there should be the original and two copies; if a 
bad conduct discharge is involved, then there 
should be two additional copies to accompany 
the original.**? For a summary court-martial, 
there should be the original and two copies. 
The original and one copy are forwarded to the 
convening authority who exercises general 
court-martial jurisdiction over the command. 
One copy will be retained for the unit files.“ In 
all special court-martial cases, one copy of the 
record of proceedings is given to the accused. 
It is customary for you, as legal officer for the 
commanding officer, to review the record for 
sufficiency of the evidence to support any guilty 
findings, prejudicial error, and for legality of 
the sentence. 

After the record has been examined it should 
then be forwarded, with any comments you may 
have attached, to the convening authority for 
him to indicate what action he desires to take.” 
On large ships it is a general practice to have 


31 83, 82a, MCM, 1951. 

32 91b, MCM, 1951. 

33 91c, MCM, 1951. 

%4 In this regard see: ‘Harmless Error,"" JAG JOURNAL, March 1952, 
p. 13, and ‘Recent Errors in Courts-Martial,"’ JAG JOURNAL, November 
1951, p. 9. 

35 See ‘*Courts-Martial Review by Convening Authorities,’ JAG JOURNAL, 
June 1951, p. 8, and August 1951, p. 3. 
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a form attached whereby the convening au- 
thority can check off his desired disposition 
without undue reference to the forms set forth 
in Appendix 14 of the Manual for Courts-Mar- 
tial, 1951. In conjunction with the record of 
proceedings, the convening authority will often 
desire to examine the man’s service record.” 
As a practical matter, the service record may 
be forwarded along with the record of 
proceedings. 

The commanding officer, having indicated his 
desired disposition, will return the record to 
your office for his action to be drafted in the 
correct form. Action of the convening author- 
ity and (if an approved bad conduct discharge 
is not involved, assuming that the convening 
authority does not have power to convene a 
general court-martial) initial promulgating 
orders will be prepared in your office in accord- 
ance with the indicated desires of the convening 
authority, and forwarded with the record of 
proceedings to him. Upon his approval, he will 
sign the original convening authority action (in 
both special court-martial and summary court- 
martial cases), the original of the special court- 
martial order, and one copy of that order.” 
When you receive the signed originals and copy, 
the two originals (action of the convening au- 
thority and the special court-martial order) will 
be attached to the original record of proceed- 
ings which will eventually be forwarded to the 
Judge Advocate General. The unsigned copies 
will be incorporated in the other copies of the 
record of proceedings and in your files. The 
signed copy of the special court-martial order 
will be given to the ship’s personnel officer to 
be placed in the man’s service record and for 
other appropriate action.* A certified copy of 
the special court-martial order is to be for- 
warded to the Bureau of Naval Personnel or 
the Commandant of the Marine Corps, as ap- 
propriate. The foregoing will usually take care 
of the distribution in commands not having 
general court-martial jurisdiction, but it would 
be well to check local directives on the matter, 
and the full distribution as required by Section 
0114 (3) NS MCM. It is also traditional in the 
Navy that a copy be forwarded to the OOD so 





36 76, 88b, MCM, 1951. 

37 90, App. 14b, and App. 15a, MCM, 1951. 

%8 BuPers Manual C-7819; B-2316-2319, 2323, C-7211; MarCorps Manual 
94524, 11217, 11219, 11220, 78960-78973. 
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that he may effect the “read off” and enter an 
appropriate entry in the ship’s log. The chro- 
nology sheet and court-martial data sheet 
should now be completed and signed by the 
trial counsel. Before mailing, it is wise to check 
the record and all copies, to insure that they are 
complete. For this purpose, a check-off list is 
desirable. Once you are sure that the records 
are complete, forward them to the ship’s secre- 
tary to be mailed to the officer exercising gen- 
eral court-martial jurisdiction over the com- 
mand, or elsewhere as appropriate in accord- 
ance with pertinent directives. 

It is customarily the duty of the personnel 
officer of the ship to insure preparation and 
issuance of the correct forms in connection with 
disciplinary actions. For this reason, when you 
receive an action by higher authority on a case, 
besides carrying out the obvious requirements, 
it is important that the personnel officer be in- 
formed so he may effect such supplemental 
forms and entries as necessary.” 

The foregoing covers, in a very general way, 
your administrative duties in regard to courts- 
martial, but several additional hints may be 
helpful. If you are so fortunate as to be situ- 
ated in an office which would also be suitable for 
the summary court-martial hearings, it is sug- 
gested that it be so used. In the simple cases, 
the record of trial by summary court-martial 
may be completed and signed without the delays 
commensurate with the routing between your 
office and the summary court-martial officer for 
signatures, typing, etc. 

In special court-martial records, the limit of 
a good yeoman is to transcribe into smooth rec- 
ord approximately 20 pages of legal-sized paper 
per day, with two to four purely typographical 
errors per page. The trial counsel and president 
should not be squeamish about making ink cor- 
rections where such may be done legibly and 
will not disturb the accuracy of the record. Re- 
types take time and under certain circum- 

stances, a short delay in forwarding the record 
of proceedings may result in pyramiding com- 
plications which embarrass later actions and 
the course of naval discipline in general. 





39 See App. Ye, MCM, 1951. 

40 See: BuPers Circular Itr 218-51, NDB 31 December 1951, 51-863; 
BuPers Manual B-2316A, C-7819.4; MarCorps Manual 78971. 

41. On matter of delay see ‘‘Expediting Review of Courts-Martial,"’ JAG 
JOURNAL, April 1952, p. 17. 
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A competent legal yeoman can be an invalu- 
able asset to a ship. Although your responsi- 
bilities to the commanding officer may not be 
delegated, the legal yeoman may relieve you of 
a great many of the mechanics involved in the 
running of an efficient legal office. In the opin- 
ion of this writer, the importance of the legal 
yeoman in the administration of naval justice 
and discipline has never been fully appreciated, 
although special studies are now being con- 
ducted on certain phases of the legal yeoman’s 
duties.” 


c. Other duties 


You will customarily have the job of drafting 
replies to those persons who have civil com- 
plaints of one nature or another against mem- 
bers of your command. Naval Policy on this 
matter is presently covered by BuPers Circular 
Letter No. 195-50. The important considera- 
tions in this regard are: that the attention of 
the individual concerned is directed to the com- 
plaint; that it is not generally the function of 
the Navy to act as a collecting agency or process 
server ; and that the reply should be courteous, 
but clearly set forth the Navy Department pol- 
icy in the matter, and state that the matter has 
been brought to the attention of the individual 
involved.* 

A less frequent, but not less important duty 
of the shipboard legal officer is to coordinate 
required investigations, other than preliminary 
inquiries and pretrial investigations.“ The 
legal officer’s function in investigations is not 
ordinarily as the investigating officer or mem- 
ber of an investigating body, but as an advisor 
and conduit for the commanding officer. There 
is, however, no incongruity in your acting as 
both legal officer and investigating officer in this 
respect, provided that from the preliminary 
facts obtained it is clear that disciplinary action 
will not be contemplated.“ In most imvestiga- 
tions, the time element is important, and any 
undue delay in getting started may severely 
handicap the efforts of the investigating body. 
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43 NDB July-December 1950, 50-993, p. 223; see also MarCorps Manual, 
ch. 15, pt. E (15200-15213). 

See also: ‘‘Divorce Judgments and the D dent's Assist Act 
of 1950," JAG JOURNAL, January 1952; p. 6. 

45 See Ch. Il, Ill, and IV, NS, MCM. 

46 See United States v. Lee, 2 CMR 118 (1952). 
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For this reason you should constantly keep 
yourself up to date as to who is the appropriate 
convening authority for the different classifica- 
tions of investigations.“ Generally speaking, 
your commanding officer will order investiga- 
tions of incidents which involve members of his 
command, and investigations of incidents which 
may involve the responsibilities of the com- 
manding officer will be convened by the nearest 
superior officer, but local instructions and the 
Naval Supplement should always be consulted 
in this regard. It is usually rather important 
that your commanding officer receive prompt 
notification of any incident which will require 
investigation. If your advice is sought on the 
matter, you should be able to recommend the 
proper procedure and the correct convening 
authority. Ifthe convening authority will be an 
officer other than your commanding officer, that 
officer should be notified of the situation at once. 
If your commanding officer may properly order 
the investigation, and where common sense 
dictates that as a practical matter the investi- 
gative body should expeditiously view the scene 
of the incident, you may properly advise the 
commanding officer that it is legal and appro- 
priate for him verbally to detail a responsible 
officer or officers, otherwise unconnected with 
the case and senior to anyone who may be in- 
volved, to undertake immediately an investiga- 
tion of the matter. If this course is taken, your 
office, in accordance with the wishes of the con- 
vening authority, will then prepare a written 
confirmation of the verbal order in the form of 
an appointing order for the commanding offi- 
cer’s signature. From the experience of this 
officer, an investigation conducted by one re- 
sponsible officer is in most cases more efficacious 
than one conducted by a body of three of more 
officers. 

There is no reason to believe that human na- 
ture and its inherent perversity are less preva- 
lent in the Navy than elsewhere. On most 
ships, a relatively small group of troublemakers 
will account for about 50 percent of the disci- 
plinary problems. A good portion of these in- 
dividuals will, in time, straighten out and be a 
credit to the Navy and their country. Some 
will continue to make and get into trouble until 


'T Sec. 0204, NS MCM. 
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they are either “saved” by expiration of enlist- 
ment or are discharged under other than hon- 
orable conditions. Particularly in this latter 
group, it well may be that some of the trouble- 
makers are, in reality, mentally ill. The ques- 
tion is primarily a medical one, and you should 
tend to discount your own judgment on the mat- 
ter. For this reason, whenever it is in anyway 
indicated that an offender may be suffering 
from mental defect, disease, or derangement, 
he should be ordered to an appropriate medical 
facility for inquiry as to his mental condition.* 
Often the report will be negative, but not in- 
frequently the result will indicate a substantial 
basis for belief of mental incapacity.” 

In the course of normal events aboard a ship, 
changes or additions to the Ship’s Regulations 
and Orders will be proposed. Customarily these 
will be referred to you as legal officer for opinion 
and comment. The drafting of regulations is 
probably one of the most vexing and complex 
operations within the purview of justice and 
discipline. There are, however, a few rules of 
thumb which should be borne in mind. A regu- 
lation designed to cover a specific improper act 
which occurred in the past will often be inade- 
quate without a most careful job of drafting. 
For example, to prevent the introduction of 
guests on board ship at unusual hours and 
places, a regulation was drafted which estab- 
lished regular visiting hours, required that the 
visitors at all times be escorted, and also pro- 
hibited their introduction to certain portions 
of the ship. The regulation was duly promul- 
gated and no violations occurred until the ship 
put into a Mediterranean harbor after an ex- 
tended period at sea. While at anchor, a bum- 
boat approached off the port quarter contain- 
ing a female with unknown intentions. Upon 
her waving for attention by means of certain 
unmentionable garments, several enterprising 
sailors lowered the port gangway and without 
delay escorted the woman aboard. The inci- 
dent, in the meantime, had come to the atten- 
tion of the OOD and within minutes the culprits 
and their visitor were duly apprehended. It 
was decided that this particular form of Amer- 
ican hospitality could not be allowed to con- 





* 33m, and 121, MCM, 1951. 
*° See ‘*Determining Legal Sanity,"" JAG JOURNAL, November 1951, p. 17. 
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tinue, and warranted an example of prompt 


disciplinary action. Unfortunately, however, 
the first case to come within the spirit of the 
regulation was without the letter. The visitor 
was brought aboard within the prescribed 
hours, was at all times escorted, and was not 
introduced into any of the prohibited areas. 
Needless to say the specification, finally evolved 
after several drums of midnight oil and laid 
under the general charge of prejudice to good 
order and discipline, had very little written 
precedent to sustain its legality. 

A good portion of the ship’s regulations will 
have direct statutory authority and it is appro- 
priate to include Articles from Navy Regula- 
tions. Care should be exercised, however, not 
to allow those ship’s regulations to be less com- 
prehensive than their authority. For example, 
Article 1269 of Navy Regulations, 1948, was 
paraphrased into a ship’s order which prohibited 
the “introduction, possession, or use of distilled 
spirits” aboard the ship. The regulation was 
duly promulgated and read with more than cas- 
ual interest by a certain petty officer. Sometime 
later two bottles of an alcoholic beverage were 
found in the possession of this same petty officer 
on board the ship. A clear violation of Article 
1269 was indicated, but for some reason which 
was never adequately explained, the petty officer 
was charged with a violation of the ship’s order 
in lieu of the naval regulation. The prosecution 
very ably proved that the order had been pro- 
mulgated to the accused, and that the accused 
did, in fact, knowingly have two bottles of an 
alcoholic beverage in his possession. The head 
of the Medical Department testified that the ac- 
cused had not been authorized to possess or use 
aboard ship an alcoholic liquor for medical pur- 
poses and that the bottles in question contained 
an alcoholic beverage. Up to this point, the 
defense had asked no questions on cross-exami- 
nation. The doctor, however, was asked one 
question by the defense: “Doctor, do the two 
bottles in evidence contain a distilled spirit?” 
Answer: “No, they contain a fermented liquor.” 
The finding of the court was “not guilty” and 
the two bottles of wine were disposed of over 
the side. Aside from any humor in the fore- 
going incident, it suggests a serious lapse in the 
administration of discipline. In the first place, 
the ships’ order was misleading in that it was 
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less comprehensive than the Navy Regulation, 
and in the second place, had the ship’s legal offi- 
cer been on his toes, the charge would have been 
properly set forth as a violation of Article 1269 
of Navy Regulations, 1948. 

The legal office customarily prepares appoint- 
ing orders and other papers where it is impor-’ 
tant that names, rank, etc., be accurate. Ap- 
pointing orders should be serialized and dated, 
and generally, the originals are kept as part of 
the legal office file. Although it may seem a 


cumbersome method of doing business, experi- « 


ence has shown that the best way to insure the 
accuracy of names is to check with the individual 
himself. You will be surprised at how many 
hitherto unknown Jr.’s and III’s will turn up, 
besides a few odd initials and spellings not else- 
where apparent. A method found satisfactory 
in this matter is to prepare a “rough” and then 
send your yeoman around to scout out the indi- 
viduals concerned as to the accuracy of their 
names, rank, component, etc. 

Navy Regulations, 1948, Article 0714, as 
amended, require the administration of Article 
137, UCMJ, and a training program on the 
Uniform Code of Military Justice. This job is 
often delegated to the legal officer, especially on 
smaller craft. This necessary but also some- 
what grueling detail (especially after about the 
twentieth discourse) can be lightened by en- 
couraging the enlisted men to ask any questions 
that may occur to them. Not only will you be 
more confident that they understand the articles, 
but you will often find the challenge to render 
pr proper answers highly instructive to your- 
self. 

As legal officer the additional duty of legal 
assistance officer, unless you are a lawyer, is one 
to which you should not be detailed. And even 
if you are a lawyer, you should endeavor to keep 
the two jobs separate. As legal officer, your 
function is primarily as a representative of the 
commanding officer, comparable to staff duty, 
whereas the function of- the legal assistance 
officer is as a representative of those members 
of the command who seek legal advice and aid. 
The latter entails primarily a confidential rela- 
tionship (in the legal rather than classification 
sense) with your “clients,” while the legal offi- 


™ SecNav ltr dtd 29 March 51, NDB January-June 1951, 51-242, p. 36. 
(Continued on page 22) 
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MANPOWER INVOLVED 






IN 


With each new session of Congress a large 
number of suggestions are submitted to the 
Office of JAG from within the Naval Estab- 
lishment, as suggested new legislation affect- 
ing the Navy. A smaller number of these 
proposals survive the ordeal of clearing the 
various executive agencies of Government 
before, as bills, they reach the floor of Con- 
gress. Still fewer finally become law. Be- 
tween the birth of each suggestion and its 
final enactment into law many man-hours are 
spent in the Department of the Navy and in 
other executive departments in screening, 
drafting, coordinating, justifying—and revis- 
ing—the original proposals. These man- 
hours represent considerable expense to the 
Navy, and unnecessary or ill-advised pro- 
posals hinder the passage of measures which 
are urgently needed in the best interests of 
the Navy and the country. 





N A RECENT ISSUE OF THE JAG JOUR- 
NAL (August 1951) there appeared an ar- 
ticle by CDR Erik Johnson entitled “The 
Legislative Process,’ wherein the various steps 
from the policy inception of proposed legisla- 
tion in one of the offices or bureaus of the Navy 
to its final enactment by the Congress and ap- 
proval by the President were set forth in detail. 
From a reading of that article it can readily 
be seen that the legislative process is not a 
simple one, but that each legislative proposal 
must advance through a myriad of stages before 
and if it becomes a law. Every step involves 
the use of manpower, and final success is ac- 
complished only after many man-hours have 
been expended. 
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THE LEGISLATIVE PROCESS 


By CDR ALEXANDER AKERMAN, JR., USNR 


In each of the offices and bureaus of the 
Department of the Navy there is a legislative 
contact office. This is the channel through 
which legislative proposals affecting that office 
flow to and from the working level of that office 
and the Navy’s central clearing house, which is 
the Legislative Division of the Office of the 
Judge Advocate General. While close liaison is 
maintained between the person in JAG who 
actually drafts the legislation and the legislative 
contact in the bureaus and offices, much of the 
work involves an interchange of correspondence 
requiring a higher level signature. Some of the 
legislative matters require consideration at the 
secretarial level before receiving the final ap- 
proval of the Department of the Navy. 

When the proposed legislation has received 
Navy approval this does not end the required 
use of manpower within the Department of De- 
fense. The next step is Department of Defense 
coordination, an all embracing and somewhat 
confusing term. What it actually means is 
that the process described above is repeated in 
the Department of the Army, the Department 
of the Air Force, and the Office of the Secretary 
of Defense. If concurrence is received the 
item is then ready for the Legislative Confer- 
ence. This conference consists of representa- 
tives from the military departments and the 
Office of the Secretary of Defense. When ap- 
proved by the Legislative Conference a draft of 
the proposed legislation, together with a draft 
of a proposed letter to the Speaker of the House 
of Representatives which contains the justifica- 
tion for the measure, is submitted to the Bureau 
of the Budget for clearance. Again the wheels 


of coordination must turn as the item must be 
referred by Budget to each of the other execu- 
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tive departments of the Government that may 
be affected by the enactment of this proposed 
measure into law. 

This article need not be unduly lengthened by 
an account of the additional steps the proposed 
legislation must take, such as introduction into 
Congress, committee hearings, passage by the 
Congress, and coordination of the enrolled en- 
actment. It is believed that it has been suffi- 
ciently shown that even a noncontroversial item 
involves many man-hours and much paper work 
before it reaches its ultimate goal, that is to 
become a part of the law. 

Likewise it must be observed that the dis- 
cussion above has been limited to the proposal 
that flows smoothly from its inception to enact- 
ment. Needless to say this is indeed the excep- 
tion rather than the rule. In the usual case 
there are many times when the gears must be 
reversed and the item sent back down the road 
for recommended changes and additional justi- 
fication before it can again be started forward 
through the maze. Inevitably many of the 
items fall by the wayside and never reach the 
goal. 

It is suggested that if certain tests are applied 
and certain principles are observed, many of the 
pitfalls can be avoided and much of the expendi- 
ture of time eliminated. First, before the proc- 
ess is started the proposal should be tested for 
absolute necessity. Each legislative proposal 
which is presented to Congress is subjected to a 
careful and thorough congressional scrutiny, 
and items which do not meet the test of neces- 
sity are unceremoniously discarded. On occa- 
sions, after a legislative measure has gone 
through several steps it is discovered that the 
desired result can be accomplished administra- 
tively. In other cases, somewhere along the 
process it is learned that the present law is ade- 
quate for the situation, although it might be 
more convenient if the new measure was 
adopted. The time for disclosure of this infor- 
mation is before the item is proposed—not after 
many man-hours have been expended on an 
unnecessary matter. 

Another factor to be taken into consideration 
is the relationship of the item to other legislative 
matters under study. Recently a legislative 
proposal amending a segment of one of the laws 
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relating to the Navy had been processed all the 
way to the Bureau of the Budget when a new 
proposal changing the entire basic law was ad- 
vanced, together with the recommendation for 
withdrawal of the first item. The time and 
money spent on the first proposal thus went for 
nought. 

One of the most important parts of a legisla- 
tive proposal is ample justification. This justi- 
fication takes its final form in the speaker letter. 
Here all the reasons to persuade the Congress to 
pass the legislation should be clearly, although 
concisely, presented. Too often, legislative pro- 
posals have to be sent back down the line for 
additional justification, sometimes even after 
hearings have been held in the Congress. Many 
meritorious measures have failed in passage 
merely because ample justification, though 
available, was not adequately presented. It 
must be borne in mind that whenever a legisla- 
tive matter proposed by the Department of the 
Navy does not finally result in enactment into 
law, all of the time and effort that have gone 
into the item have been to no avail. 

Care must be exercised in drafting the pro- 
posed bill, otherwise somewhere in the process 
a redraft will be necessary with its accompany- 
ing recoordination. Likewise consideration 
should be given to assure that the measure fully 
accomplishes its purpose. If not, it will be 
necessary to go before the next Congress with 
amendments. Itis also important that the item 
does not encroach on other laws, or else incon- 
sistencies will result and additional legislation 
will be necessary to correct these inconsist- 
encies. 

Some of these matters are the primary re- 
sponsibility of the agency that first proposes the 
item, others belong to the legislative drafter, 
and still others to the bureau or office com- 
menting on the proposal. But altogether they 
all concern everyone involved in the legislative 
process. The sooner the chaff is separated 
from the wheat, the smaller the number of re- 
writes, redrafts, re-referrals and recoordina- 
tions that are required, and the more man-hours 
will be available for attention to the accomplish- 
ment of the real purpose: enactment into law of 
measures that are urgently needed by the De- 
partment of the Navy. 
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OPINIONS 





Many opinions signed by the Judge Advocate General concern 
matters which are of importance throughout the Naval Establish- 
ment. Digests of some of the opinions which are considered to 
be of general interest to naval personnel are published below. 
These digests do not necessarily include all points covered in the 
opinions, or all actions taken by the Judge Advocate General in 
the actual cases. 

Matter appearing in this column is for informational purposes 
only. Official reports of the opinions included herein will appear 
in the Digest of Opinions of the Judge Advocates General of the 
Armed Forces. 





APPEARANCE BEFORE BOARD FOR CORRECTION 
OF NAVAL RECORDS 


® The opinion of the Judge Advocate General 
was recently requested with regard to the fol- 
lowing two questions: (a) whether military 
personnel on active duty and civilian employees 
of the Federal Government are prohibited from 
assisting in the prosecution or support of an 
action before the Board for Correction of Naval 
Records, if monetary benefits may accrue as 
the result of an affirmative determination of 
the issues, other than in the discharge of their 
official duties; and (b) for the purposes of ques- 
tion (a), what constitutes proper discharge of 
official duties. 

The Judge Advocate General pointed out that 
by Federal statute officers or employees of the 
United States with certain exceptions are pro- 
hibited from acting as agent or attorney for 
prosecuting any claim against the United States, 
or assisting in the prosecution or support of 
such claim otherwise than in the proper dis- 
charge of their official duties. 18 U. S. C. 283 
(Supp. V., 1952). The same statute prohibits 
the receipt by such officers or employees of any 
gratuity, or any share of or interest in any such 
claim, in consideration of assistance in the 
prosecution of a claim against the United States. 
In the opinion of the Judge Advocate General 
the phrase “officer or employee of the United 
States” as used in this section was intended 
to cover everyone in the employ or pay of the 
Federal Government, and therefore includes 
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military personnel on active duty (both officer 
and enlisted), and civilian employees of the 
Federal Government. 

The Board for Correction of Naval Records 
is authorized to review petitions for the cor- 
rection of an individual’s naval record where 
an error exists or an injustice is claimed, and 
to correct the record or remove the injustice. 
The findings of the Board are now determina- 
tive, not only of a petitioner’s record as to 
whether there exists error or injustice, but also 
of the amount of money which the petitioner 
will receive as the result of action taken by the 
Board. In addition the Board may prescribe 
the extent to which emoluments otherwise at- 
taching to corrective action may be withheld 
(JAG opinion dtd 28 Jan. 1952, JAG: II: 2:- 
CBK: mto). The bulk of the petitions recently 
filed with the Board have been filed to estab- 
lish an immediate entitlement to tangible pe- 
cuniary benefits. The balance of the petitions 
are filed to remove derogatory material from 
the record of a petitioner, the effect which en- 
ables him to acquire a status that will give rise 
to a later entitlement to pecuniary benefits. 
In the opinion of the Judge Advocate General, 
proceedings before the Board for Correction of 
Naval Records do constitute the prosecution or 
support of a claim against the United States 
within the meaning of section 283 of the United 
States Code. Consequently, under section 283 
military personnel on active duty and civilian 
employees of the Federal Government may not, 
other than in the discharge of their official 
duties, act as agent or attorney or aid or assist 
in the prosecution or support of any action be- 
for the Board for Correction of Naval Rec- 
ords, wherein monetary benefits may accrue as 
a result of the Board’s action. 

With regard to the second question presented, 
the Judge Advocate General considers that any 
duty to which military personnel on active duty 
may be assigned constitutes “official duty.” In 
connection with civilian personnel any duty in- 
cluded in their “job description,” or additional 
duties to which they may be detailed by their 
superiors comes within the term official duty. 
However, military or civilian personnel who vol- | 
unteer, or appear other than in the discharge of 
official duty would, in the opinion of the Judge 
Advocate General, be engaging in activities 
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prohibited by section 283. OPJAGN 1952/112. 
29 July 1952. 


DISABILITY RETIREMENT—correction of record to 
establish entitlement. 


A member of the Marine Corps was trans- 
ferred to the Fleet Marine Corps Reserve in 
1950. He was released to inactive duty in Sep- 
tember 1951. In October 1951 he was discov- 
ered to be suffering from a serious disease, as a 
result of which he was disabled for an indefinite 
period. 

According to section 402 (a) and (b) of the 
Career Compensation Act of 1949 (37 U.S. C. 
272, Supp. V, 1952), a disabled member of the 
uniformed services must be entitled to receive 
basic pay when the determination of disability 
is made, in order to be placed on the disability 
retired list under the provisions of that Act. 
(See 30 Comp. Gen. 409.) Since he is not now 
entitled to receive basic pay, the individual in 
the instant case is not entitled to be retired un- 
der section 402 (a) and (b), supra. 

It was the opinion of the Judge Advocate Gen- 
eral, however, that, his release to inactive duty 
may have involved an error or injustice. There- 
fore the Secretary of the Navy, acting through 
the Board for Correction of Naval Records, has 
authority to evaluate this man’s case upon his 
request, and to correct his record with an aim 
to assigning a percentage of disability in his case 
and ultimately transferring him to the tempo- 
rary or permanent physical disability retired 
list. OPJAGN 1952/106. 1 October 1952. 


SUMMARY COURTS-MARTIAL—authority to ad- 
judge confinement on bread and water. 


The opinion of the Judge Advocate General 
was recently requested as to what is the maxi- 
mum period of confinement on bread and water 
that may be adjudged by a summary court- 
martial. 

The Table of Equivalent Punishments (par. 
127c, MCM, 1951) provides that confinement 
for 15 days on bread and water is the equivalent 
of one month’s confinement at hard labor; or of 
two months’ restriction. Article 20, UCMJ, 
provides in part that “Summary courts-martial 
may, under such limitations as the President 
may prescribe, adjudge any punishment not for- 
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bidden by this code except . . . confinement in 
excess of one month.” Inasmuch as 15 days’ 
confinement on bread and water is the equiva- 
lent of one month’s confinement at hard labor, it 
was the opinion of the Judge Advocate General 
that the President, through the Table of Equiv- 
alent Punishments, has limited the period of 
confinement on bread and water which may be 
adjudged by a summary court-martial to 15 
days. This opinion will not be published in the 
Digest of Opinions. 


NON-JUDICIAL PUNISHMENT—extra duty. 


At Captain’s Mast a man was awarded two 
hours extra duty for a period of four days, a 
total of eight hours extra duty. It was clearly 
the intent of the commanding officer that the 
extra duty be commenced on Thursday and fin- 
ished on Monday, with Sunday intervening as a 
day of no extra duty. The opinion of the Judge 
Advocate General was requested as to whether 
the intervening Sunday should have been con- 
sidered as the final day of extra duty. 

Although the UCMJ does not prohibit the 
performance of extra duties on Sunday, the 
Secretary of the Navy is authorized by Article 
15 (b) to place limitations on the powers 
granted commanding officers by that article, 
with respect to the kind and amount of punish- 
ment authorized. In Article 1416, Navy Regu- 
lations, 1948, the Secretary has provided that 
punishments ‘of extra duties shall not be per- 
formed on Sunday, although Sunday counts in 
the computation of the period for which such 
punishments are imposed. 

In the opinion of the Judge Advocate Gen- 
eral, the essential part of the punishment im- 
posed in the instant case was the period stated. 
Regardless of the intent of the commanding 
officer, this period commenced on Thursday and 
continued consecutively for four days, expiring 
on Sunday. The words “a total of eight hours 
extra duty” constituted surplusage, and was of 
no effect in the determination of the period. If 
the commanding officer deemed the perform- 
ance of eight hours extra duty the proper pun- 
ishment he should, where a Sunday intervenes 
in the period, award two hours extra duty per 
day for a period of five days. This opinion will 
not be published in the Digest of Opinions. 
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CRIMINAL LAW NOTES -« 









CONSTITUTIONAL LAW—where sample of ac- 
cused’s blood was taken for purpose of typing for 
transfusion, while accused was unconscious after 
automobile accident, and a portion of sample was 
tested for alcohol without accused’s knowledge or 
consent, the use of evidence of intoxication ob- 
tained thereby to obtain conviction of accused in 
prosecution for manslaughter and driving while 
intoxicated violated due process provisions of 
Federal and State constitutions. 


@ In People v. Haeussler, 248 P. 2d 434 (Calif., 
Oct. 9, 1952), the defendant was found guilty 
of manslaughter and of driving an automobile 
while intoxicated. He appealed from this con- 
viction. 

The evidence disclosed that the car driven by 
the defendant collided with another automobile, 
killing a passenger. The defendant was seri- 
ously injured and was taken to a hospital where 
a laboratory technician took blood from her body 
by means of a hypodermic needle while she was 
unconscious. After the defendant’s blood was 
taken it was tested for alcohol without the de- 
fendant’s knowledge or consent. Over the de- 
fendant’s objection, evidence pertaining to this 
test, and to the results thereof, was introduced 
at the trial, and a doctor was permitted to testify 
that in his opinion the results of the test showed 
the defendant to have been under the influence 
of intoxicating liquor at the time of the fatal 
collision. 

On appeal, the defendant relied on Rochin v. 
California, 342 U.S. 165 (1952), and contended 
that her conviction resulted from the admission 
of the results of the unauthorized blood test, 
which was obtained by methods that violated 
the Federal and California constitutions. 

The California District Court of Appeals held 
that the introduction into evidence of the results 
of the blood test and the opinion of the doctor 
based on such test was prejudicial error. The 
court, comparing the instant case to the Rochin 
case said, “In the Rochin case the contents of 
defendant’s stomach had been removed for 
chemical analysis and the removal was accom- 
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By LCDR R. H. McCARTHY, USNR 


plished over the defendant’s objection and re- 
sistance. There is no difference in principle 
between the facts in the Rochin case and the 
situation in the within action. That the law 
outlined in the Rochin case applies there can be 
no question. The evidence of intoxication, in 
the circumstances was inadmissible and the 
trial court’s ruling relating thereto was preju- 
dicial error.” 


CRIMINAL LAW—in prosecution for rape in which 
jury had been waived and in which State did not 
introduce an accomplice’s confession, trial court's 
reading the confession, and privately interviewing 
prosecutrix was prejudicial error. 


® In People v. Thunberg, 107 N. E. 2d 843 (IIL, 
Sept. 17, 1952), the defendant was tried for 
statutory rape by the court without a jury and 
was found guilty as charged. The record 
showed that a confession of an accomplice, al- 
though not introduced into evidence by the 
State, was nevertheless read and considered by 
the trial judge who also interviewed the prose- 
cutrix and her parents outside the presence of 
the defendant and his counsel. 

On review, the appellate court reversed be- 
cause of the improper conduct on the part of the 
trial judge in considering matters not brought 
before him in opencourt. The court cited with 
approval People v. Rivers, 102 N. E. 2d 303, 306 
(Ill., 1951), where it was said, “The defendant 
in any criminal proceeding has an inherent and 
constitutional right that all proceedings against 
him shall be open and notorious, and in his 
presence, and any inquiry or any acquisition of 
information or evidence outside of open court 
and outside of the presence of the defendant is 
prejudicial error. The defendant cannot be_ 
expected to know the scope and extent of any 
private inquiry made by the court outside of 
open court and he is not required to inquire into 
such matters and to resort to extraneous proof 
to show that he has been prejudiced. He has 
a right to rely on his constitutional guarantee 
that nothing shall be considered against him 
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except the competent evidence introduced in 
open court, in his presence by the witnesses who 
confront him.” 


SENTENCES .. . 


(Continued from page 6) 
Table of Equivalent Punishments 


Before the Table of Equivalent Punishments 

(127ce (p. 215), MCM, 1951) may be resorted 
to, it is necessary that no dishonorable or bad 
conduct discharge be involved in the sentence. 
Furthermore, the court, and not a convening or 
reviewing authority may resort to this table. 
As an example of the use of this table, let us 
suppose that a seaman is guilty of two days’ 
absence without leave from a place where the 
Table of Maximum Punishments is applicable, 
and he does not have two or more previous con- 
victions. The Table of Maximum Punishments 
reveals that for this offense the accused might 
be sentenced to six days’ confinement at hard 
labor and forfeiture of four days’ pay. Should 
the court deem confinement at hard labor not 
desirable in the particular case, it could, by 
resort to the Table of Equivalent Punishments, 
adjudge the forfeiture of an amount equal to 
ten days’ pay. In such a sentence, the six days’ 
confinement at hard labor has been converted 
to its equivalent of six days’ forfeiture. Or, the 
accused might be restricted to specified limits 
for a period of twenty days; or, restricted to 
specified limits for twelve days and forfeit four 
days’ pay. 

Punishments under Section B, 127c, MCM, 1951 

The question which has arisen under this 

Section involves the problem of whether or not 
a bad conduct discharge is a condition precedent 
to the adjudging of other punishments in 
excess of the Table of Maximum Punishments. 
While the Army and Air Force have held that 
a bad conduct discharge is a condition prece- 
dent, the present position of the Navy is to the 
contrary. The question is now pending before 
the United States Court of Military Appeals 
whose decision on this matter will be promul- 
gated to the naval service in due course. 


Conclusion 

In concluding this article, it must be urged 
that courts in adjudging a sentence should 
adhere closely to the forms set forth in Appen- 
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dix 13 of the Manual for Courts-Martial, and 
every effort should be made to avoid forms in 
use under Naval Courts and Boards. As a 
general basis for determining what sentence 
should be adjudged in any particular case, the 
members of a court should become familiar with 
paragraph 76a, MCM, 1951. 


TRANSFERS 





The following is a list of change of station orders issued to all 
naval and marine officers transferred to or from the Office of the 
Judge Advocate General, and to all naval law specialist officers 
regardless of assignment. The list includes transfers issued be- 
tween the dates of 19 October 1952 and 19 November 1952. 





CAPT Julius C. Delpino, USN (Ret), from JAG 
to Inactive Duty. 

CDR Alexander Akerman, Jr., USNR, from 
JAG to Inactive Duty. 

CDR William A. Collier, USN, from 7th Fleet to 
ComNavFE. 

CDR Earl C. Collins, USN, from NAS, San 
Diego, Calif., to lstMarDiv. 

CDR James W. Hendry, USNR, from JAG to 
Inactive Duty. 

CDR William M. Mark, USNR, from Atlantic 

Reserve Fleet to ComNavFE. 

CDR George D. Sullivan, USN, from ComNav 
FE to JAG. 

LCDR Arnold W. Eggen, USN, from 1st MarDiv 
to NAS, San Diego, Calif. 

LCDR William H. Hewitt, USNR, from JAG to 
Inactive Duty 

LCDR B. Raymond Perkins, USNR, from Com 
NavFE to Fleet Activities, Sasebo, Japan. 

LT Theodore T. Dachenhausen, Jr., USNR, 
from Fleet Activities, Yokosuka, Japan to In- 
active Duty. 

LT Kurt Hallgarten, USNR, from JAG to USN 
Correspondence Course Center, New York, 
N. Y. 

LT Werner B. Peter, USNR, from Com1 to At- 
lantic Reserve Fleet. 

LT Donald E. Wheeler, USNR, from JAG to 
Naval Hospital, San Diego, Calif. 

MAJ R. L. Braun, USMC, from JAG to Air 
FMF Pac. 
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LEGAL OFFICER ... 


(Continued from page 15) 


cer’s primary responsibility runs directly to the 
commanding officer. 


Conclusion 


In conclusion, there is one further aspect of 
legal duties that may be important to consider. 
In the disciplinary aspect of your legal work 
you will have occasion to deal with a consid- 
erably greater percentage of men who make up 
the less desirable elements of military society 
than otherwise, although this is far from a gen- 
eral rule for each individual case. Unless you 
are careful, you may develop a tendency to be 
rather hard and sometimes almost contemptu- 
ous in dealing with those in trouble. You will 
find it helpful to your moral equilibrium con- 
stantly to remind yourself that although this 
may be only another investigation or court-mar- 
tial case to you, it is a very unfortunate incident 
to the accused which may well affect the future 
course of his life. Fair, impartial, and courte- 
ous treatment is usually the most that will be 
expected from you, and certainly the least that 
you can give. 


DIGESTS ... 


(Continued from page 2) 


. . . The accused was a construction man in the 
United States Navy, and, unless on authorized leave 
or pass, was required to perform his duties at one 
of two Naval installations, both on the west coast. 
Laying aside for the moment knowledge of the 
standard transfer order, the accused should have 
been present at either the United States Naval Re- 
ceiving Station, San Francisco, California, or the 
Naval Construction Battalion Center, Port Hue- 
neme, California. The administrative entry show- 
ing his apprehension by civil authorities in Wewoka, 
Okla., in civilian clothes, many hundreds of miles 
away, on August 26, 1951, shows that he was not 
present on that date at either of the two named in- 
stallations. . . . The difficulty we encounter is in 
finding sufficient evidence to sustain a finding as to 
when he commenced his alleged unauthorized leave. 
To support its contention that he did not report in 
accordance with orders and was, therefore, absent 
without authority, the Government introduced into 
evidence what is designated as Prosecution Exhibit 
2, which purports to be the personnel diary of the 
Construction Battalion. As we read this exhibit it 
is a diary which shows only changes in personnel 
from day to day. It does not purport to be a roster 


of all personnel present with, absent from, or other- 
wise carried on the rolls of the unit. If we, there- 
fore, accept the exhibit at face value, it shows 
merely that the accused did not report to the Bat- 
talion Center on January 5, 6 or 7,1951. It does not 
show that the accused did not report prior or subse- 
quent to those dates. His standard transfer order 
required that he report not later than midnight on 
January 5, 1951, and this does not require his ap- 
pearance on that particular date. For aught that 
appears he could have reported earlier, as is done 
by many members of the armed services, and, if so, 
his name would not appear on the exhibit because 
the fact of his reporting would be in the diary for 
the appropriate date. Assuming that he presented 
himself on the 3d or 4th of January 1951, his change 
of status would be reflected on either of those dates 
and not on the dates included in the exhibit. As- 
suming further that he had reported on January 8, 
1951, there would be no entry on the 5th, 6th, or 7th. 
Under those circumstances he would only have been 
absent over leave for three days. It may be, that 
once it has been established that an accused was ab- 
sent without authority, it might be presumed that 
that status continued; however, here we find no 
starting point. An entry merely showing apprehen- 
sion by civilian authorities cannot supply that infor- 
mation. Moreover, the pages of the diary do not 
furnish evidence that the absence was without au- 
thority. . . . If we assume the accused reported on 
the 3d of January 1951, remained with the battalion 
center, was granted leave on August 20, 1951, was 
apprehended by civil authorities on the date shown 
in the exhibit and detained to verify his duty sta- 
tion, there would be no offense of absence without 
authority. In stating those facts we make no 
assumption which would conflict with the contents 
of the exhibits. Moreover, if we went so far as 
to hold that the administrative entry showing ap- 
prehension could be used as a basis for inferring 
absence without leave, we would still be faced with 
the question, when did it commence? In view of 
the fact that the sentence in this type of offense 
is dependent upon the length of absence, we can- 
not find any support for the present sentence or 
for a holding that accused was absent for 233 days. 


ADMISSIBILITY OF SERVICE RECORD ENTRIES 


® In United States v. Johnson, NCM 152, de- 
cided 30 September 1952, the accused was tried 
and convicted on a charge of desertion. The 
law officer admitted into evidence over the ob- 
jection of the accused, service record entries 
contained on two page 13’s of the accused’s 
service record book. Each of these pages had 
been signed by a warrant officer, by direction 
of the commanding officer. The defendant ob- 
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jected to these entries, because each showed on 
its face that it was not signed by an officer, as 
required by Article B—2305 of the Bureau of 
Personnel Manual. 

Upon appellate review a Navy Board of Re- 
view held that, although the Code defines the 
term “officer” as including only commissioned 
officers (Art. 1 (5), UCMJ), the rules of evi- 
dence as set forth in the Manual for Courts- 
Martial do not require that official entries be 
made by an officer. Paragraph 144b, MCM, 
1951, provides that the entry shall be made 
by an officer or person in the performance of 
an official duty. According to the Board of 
Review, that official duty is determined by the 
regulations of the Navy, and in interpreting 
those regulations, the definition of officers as 
defined therein, rather than as defined for use 
in the Code and Manual for Courts-Martial, is 
applicable. 

Inasmuch as Article B—1301 of the Bureau of 
Personnel Manual defines officers of the naval 
service as “. . . officers of the line, officers of 
the staff corps, commissioned warrant officers, 
and warrant officers” [emphasis supplied], the 
Board of Review held that a page 13 service 
record entry may be signed by a warrant officer 
if authorized by the commanding officer. Ac- 
cordingly, it affirmed the conviction in the 
instant case. 


FATAL VARIANCE BETWEEN ALLEGATION AND 
FINDING 


® In United States v. Hess, NCM 151, decided 
16 September 1952, the specification alleged 
that the accused did “steal $9.00, the property 
of Jack N. Gardner.” In its finding, the court- 
martial excepted the word “$9.00” and substi- 
tuted therefor, “a wallet of some value.” 

On appellate review the Navy Board of Re- 
view sustained the argument of the accused 
that there was fatal variance between the alle- 
gation and the finding. The Board stated that 
a conviction for theft of articles other than 
those alleged in the specification to have been 
stolen could not be sustained. Accordingly, the 
findings and sentence were set aside, and the 
charges were dismissed. 
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COURT-MARTIAL ERROR 


® In United States v. Morgan, NCM 153, de- 
cided 16 October 1952, the accused pleaded 
guilty to three offenses. The president of the 
special court-martial gave the usual warning as 
to the effect of the guilty pleas, and the accused 
persisted in his pleas. The president then 
stated that the maximum punishment author- 
ized for this case was six months confinement at 
hard labor, 58 days’ loss of pay, and a bad con- 
duct discharge. In fact the maximum punish- 
ment authorized was greater than that set out 
by the president, in that the court could have 
awarded forfeiture of two-thirds pay for six 
months in addition to the six months confine- 
ment and the bad conduct discharge. The ac- 
cused was sentenced to confinement at hard 
labor for three months, forfeiture of $55 per 
month for six months, and a bad conduct 
discharge. 

Upon appellate review the Navy Board of Re- 
view pointed out that it had no means of know- 
ing whether the accused would have persisted 
in his pleas, had he been correctly advised as to 
the maximum punishment. The Board stated 
that where a statement as to the maximum pun- 
ishment is made at this stage of the trial, it 
must be correct. Accordingly, it was held that 
the rights of the accused had been substantially 
prejudiced by the incorrect advice of the presi- 
dent. Therefore the Board of Review reduced 
the sentence in order to remove the injustice. 

The Board also noted that two additional 
charges had been added after the charge sheet 
had been executed. These additional charges 
were thus unsworn charges, and were not pre- 
ferred in accordance with Article 30 (a), UCMJ. 
Since the Court of Military Appeals has held 
that this defect is an error of form rather than 
substance (United States v. May, 2 CMR 80, 
1952), the Board held that by failing to object 
thereto, the accused had waived the error. 

In addition, the record showed that the ac- 
cuser had been seated as a member of the court, 
and remained on the court until removed by 
peremptory challenge of the defense counsel. 
The Board of Review stated that, “It should be 
unnecessary to point out that the right of the 
accused to one peremptory challenge should not 
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be frittered away in the removal of an obvi- 
ously disqualified member of the court.” 
In commenting on the numerous errors noted 


in this case, the Board stated: CORRECTION: 


The manifest errors in this record appear to 
necessitate quoting the following admonition given 
by the United States Court of Military Appeals in 
the case of United States v. Lucas (1 CMR 26): 
““* * * we do not wish to be understood as hold- 
ing that courts-martial should not strictly comply 
with the provisions of the new Code and the Man- N. Y.—$12.50. The JAG Journal 
ual for Courts-Martial, United States, 1951. While 
the act and Manual have been in force for only a 
short time members selected for the court should 
fully apprise themselves of their requirements book in the November 1952 issue. 
and willingly follow their mandates. The fewer 
the errors of law the fewer the complaints about 
injustices. 


Military Jurisprudence, Cases and 
Materials, 1951. Lawyers Cooper- 


ative Publishing Co., Rochester, 


regrets the incorrect listing of this 














AS POINTED OUT on page 2 of this publication, it is the mission of the JAG Journal to offer 
the greatest possible assistance to the men and women of the Naval Establishment in understanding 
their legal rights and duties, and in furthering the administration of naval justice. In order that this 
goal may be achieved it is of primary importance for the editor of the JAG Journal to know what will be 
most helpful, not only to the Navy lawyer, but also to the personnel of the entire Navy and Marine Corps. 

THEREFORE YOUR SUGGESTIONS AND CRITICISMS are invited. If there are particu- 
lar subjects or questions which you want discussed, let us know. If the Journal does not satisfactorily meet 
the practical problems encountered in the fleet, let us know. It is obviously impossible to satisfy every- 
one with each article, but your reader reaction to the JAG Journal is important. 

Address your comments, whether caustic or commendatory to: 

The Editor, JAG Journal 


Department of the Navy 
Washington 25, D. C. 
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